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WORKMEN’S COMPENSATION ACT AS AP- 
PLICABLE TO SUITS AGAINST VESSELS 
PLYING IN NAVIGABLE WATERS. 





In 81 Cent. L. J., 236, there was consid- 
ered the question whether remedy under a 
state workmen’s compensation act applied 
to an injury suffered on a ship plying in 
navigable waters of the United States. We 
there considered the ruling in Walker, 215 
N. Y. 529, 109 N. E. 604, that it did. 


In Lindstrom v. Mutual S. S. Co., 156 
N. W. 669, decided by Minnesota Supreme 
Court, this question is quite elaborately 
treated, the same conclusion as that arrived 
at in the Walker case being reached. See 
also Kennerson v. Thames Towboat Co. 
(Conn.), 94 Atl. 372; Stoll v. Pacific Coast 
S. S. Co., 205 Fed. (D. C.) 169. As contra 
see Schnede v. Zenith S. S. Co., 216 Fed. 
(D. C.) 566. 

This question differs from that in Win- 
field v. N. Y., E. & H. R. R. Co., 216 N. Y. 
284, 110 N. E. 614, 82 Cent. L. J. 43; Nel- 
son v. I. C. R. Co., 155 N. W. (Towa) 169, 
82 Cent. L. J. 63; Winfield v. Erie R. Co., 
96 Atl. (N. J.) 171, 82 Cent. L. J..171, these 
cases holding that State Workmen’s Com- 
pensation Acts were not superseded by Fed- 
eral Employers’ Liability Act, except in 
negligence cases, but not in so far as the 
State Acts provided for recovery where the 
master was not at fault. We expressed our 
dissent from this view. 


In Steamboat Co. vy. Chace, 16 Wall. 
522, 534, 21 L. ed. 369, it was held that the 
saving clause in admiralty law allowed an 
aggrieved party (1) to proceed in admiralty 
if a maritime lien arises, (2) sue in per- 
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sonam m an admiralty jurisdiction, (3) re- 
sort to his remedy at law in a state court, or 
(4) in a federal court if there are requisite 
parties to give jurisdiction. 

In the Lindstrom case it was contended 
it was permitted to suitors to enforce 
common law remedies and this is according 
to the same rules of liability as were they 
proceeding in the admiralty jurisdiction 
vested in federal courts. This, is conceded 
to be a federal question and the Minnesota 
court thinks it has been decided that rules 
of decision may be different in state and 
federal courts. Atlee v. Packet Co., 21 
Wall 389, 395, 22 L. ed. 619. See also the 
Max Morris, 137 U. S. 1, 10, 34 L. ed. 586, 
11 Sup. Ct. 29; Belden v. Chase, 150 U. 
S. 674, 691, 37 L. ed. 1218, 14 Sup. Ct. 264. 


The fact, that if suit is im rem it only 
can be brought in a federal court and that if 
it is in personam there is an election to bring 
it in a state court, carries the strongest of 
implications that the rules of liability ought 
to be the same in whatsoever court the ac- 
tion is brought. Suppose one goes into a 
federal court because his action is in rem 
and therefore he must go there, surely a 
state law does not control as to liability. 
But giving a right in rem as auxiliary to a 
claim in personam should no more change 
the rule of liability as to one suing im per- 
sonam, than that one proceeding by attach- 
ment should have any more rights on the 
merits than if he sought no mesne process 
in his suit. 

The cases to which we allude above may 
have language therein which upon their 
face give a basis for the deduction that the 
Minnesota case draws. As for example, it 
was held in the Atlee case that different 
courts have their own rules for determining 
questions of contributory negligence. It is 
greatly extending such a principle to say 


‘that a shipowner who would not be held at 


all in a federal court according to federal 
law, because in no wise at fault, yet might 
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be held on a trial in a state court irrespective 
of the question of fault. 

Indeed, it seems to us it is going further 
than the cases above cited as to interstate 
carriers went, in applying the Workmen’s 
Compensation Act, as this case seems to 
engraft upon federal law the provisions of 
a state statute. 

The admiralty act permits the state courts 
to judge of liability in maritime law only 
when the action is in. personam; the Fed- 
eral Employers’ Liability Act does not pro- 
vide for an action in rem at all, but merely 
gives jurisdiction to state courts to enter- 
tain cases thereunder. Does not the ad- 
miralty act more certainly point to the fact 
that the permissive jurisdiction must en- 
"force claims according to a federal rule and 
no other ? 

But we see no very substantial distinction 
in this case and those we have referred 
to where recovery under Workmen’s Com- 
pensation Acts was sustained against an in- 
terstate carrier. In both cases Congress 
took over from the states the rule of liabil- 
ity. As to vessels plying on navigable 
streams, the rule was to be the same in all 
courts, we think, and thus also do we think 
as to interstate carriers. But it seems more 
manifest to us that this is so in maritime 
cases, because the admiralty act said what 
the rule of recovery should be, where its 
jurisdiction was exclusive, and it would be 
a strange thing for a law to provide that 
if one should sue in a certain court the rule 
of law should be different than where he 
sues in another court. 








NOTES OF IMPORTANT DECISIONS. 





CRIMINAL LAW—STATEMENT BY VIC- 
TIM OF HOMICIDE AS RES GESTAE.—In 
State v. McLaughlin, 70 So. 925, decided by 
Supreme Court of Louisiana, there was ques- 
tion of admissibility of evidence of a state- 
ment made by the victim of an alleged homi- 





cide, where it was not shown how long a time 
lapses after an alleged attack was made. 

The facts show, that on the trial of the 
husband of deceased for her murder it was 
proven that the two were living apart; that 
the wife and a woman living with her in an- 
other room of a house went to their home at 
about one o’clock at night; that the other 
woman, at about half-past two, was awakened 
by the deceased coming into her room and 
calling to her and telling her to “scream;” 
that deceased was covered with blood which 
was spurting from her neck; that she replied 
to questioning by saying: ‘“George—George,” 
“George did it.” The woman said: “What 
George?” and decedent answered: “George Mc- 
Laughlin—he cut my throat.” 

The court, quoting extensively from 2 Wig- 
more on Evidence, and the criticism there made 
of the declaration of Lord Cockburn that state- 
ments to be res gestae should be made “at 
the time the act was being done,” and also by 
Wharton that: “If we are to receive declara- 
tions made 10 minutes after a transaction, we 
must receive declarations made 10 years after- 
wards,” concludes that; “After all, the question 
is not whether the exclamation or statement 
is made contemporaneously with the act, or 
‘immediately’ before or after it (which is much 
the same thing, since ‘immediately’ means 
‘without interval of time’), but, whether it was 
a spontaneous or unreasoned expression super- 
induced by a state of mind created by the act 
and continued from the moment of ‘such crea- 
tion to that of the utterance of the expres- 
sien.” 

A dissent by one member of the court 
says: “When we attempt to extend the ex- 
ception t6é the rule excluding hearsay evidence, 
so as to admit proof of declarations made soon 
after the transaction in question, * * * the 
rule becomes so stretched and flexible that it 
seems of little or no purpose. The rule that evi- 
dence of declarations forming a part of the 
res gestae is not to be excluded as hearsay 
evidence is sound in principle. But in its ap- 
plication to declarations made after the com- 
pletion of the transaction in question, the de- 
termination of what declarations are and what 
are not part of the res gestae is so uncertain as 
to be almost if not quite arbitrary.” 

But the exception bringing in declarations 
as res gestae recognizes, that they are made 
in a spontaneous way and without any delibera- 
tion. It depends upon something of which the 
court takes judicial notice. If there is the 
briefest interval between an act and a declara- 
tion, the court may say it was insufficient to 
presume deliberation. If, for example, one is 
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struck so as to render him unconscious for 
hours, reasonable proof of unconsciousness 
ought to preclude the inference of deliberation, 
so as to make a declaration made immediately 
after return to consciousness admissible. And 
so, if there is great agitation of mind, not 
amounting to unconsciousness, but  pre- 
sumptively absorbing the mind’s attention, 
that time ought not necessarily to count as 
an interval, especially if there be no person to 
whom a declaration might be made. 


The hearsay rule has been called an English 
made rule and Mr. Chamberlayne in his work 
on Modern Law of Evidence argues that it 
is hedged about with so very many exceptions 
that another, such as is declared by the Louisi- 
ana court, cannot greatly weigh. It seems to 
us to have been very wisely extended in such 
a case as was before the court. 





DIVORCE—ACTS COMMITTED DURING 
SEPARATION AS GROUNDS FOR.—In Rose 
v. Rose, 156 N. W. 664, decided by Minnesota 
Supreme Court, the ground for divorce was that 
defendant caused, while the couple were and 
had been living apart for several years, a gang 
of men to assault and severely beat up her 
husband, this assault and beating occurring in 
another state, where both parties then lived. 
Afterwards plaintiff moved to Minnesota, but 
where defendant continued to live does not 
appear. 


It was urged that the acts did not constitute 
ground for divorce in the State of California, 
where committed, but no stress is laid upon 
the fact that they took place some years 
after the parties had ceased to live together. 


The court ruled, that, there being jurisdiction 
of the marriage status, wheresoever acts 
against that status are committed, their sig- 
nificance is to be considered under the law of 
that jurisdiction. Let us suppose this to be 
true, and in thus conceding according to the 
weight of authority, we must admit the exist- 
ence of a curious principle of law, that is to 
say, acts that had no effect on the marriage 
relation at the time they were committed 
come to have an effect by the voluntary re- 
moval of one of the parties to another juris- 
diction. Laws are said not to operate retro- 
spectively, but do they not in such a case as 
this? The laws of Minnesota had their be- 
ginning so far as the husband in the above 
case is concerned when he took up his domi- 
cile there. For the first time they affected his 
Status of marriage. But this sort of ruling 
makes them go back of that time. 





But we started out to speak of a matter that 
the court does net discuss at all, that is to say, 
whether the acts of cruel treatment not done 
by the wife directly, but caused by her, as al- 
leged, to be done by others, and during a time 
when the couple were living apart, were really 
offenses against the marriage relation. 


It is more easy to understand that an act, 
say, like adultery, could be thus considered 
than that an assault and battery could be. If 
a husband and wife are living apart and one 
beats or causes the other to be beaten, what, 
practically, has the marriage relation—a mere 
incidental circumstance—to do with the mat- 
ter? It may cause the beaten party suffering 
or humiliation, but this interferes in no differ- 
ent way with his status than if he or she were 
unmarried. It does not even afford a pre- 
sumption, that, if he were living with his wife, 
or a wife with a husband, that the beating 
would take place at all. Does not the one who 
voluntarily remains separated, estop himself 
from injecting the marriage relation into the 
affair at all? 


These things are to be looked at in a prac- 
tical as well as a legal way, and practically a 
decree for divorce does not protect the beaten 
party against a recurrence of the cruel treat- 
ment. But, if they are living together, such a 
decree is awarded to protect an innocent party, 
and is supposed to have this very effect, or it 
could not be justified. Courts do not award de- 
crees merely to give one a right to remarry. 
They do not play with the marriage relation in 
any such way. 





STREET RAILWAYS — MEASURE OF 
DAMAGES WHERE PASSENGER IS ROBBED. 
—In Bepp v. Indianapolis C. & S. Traction Co., 
111 N. E. 614, there was appeal from the sus- 
taining of a demurrer to a petition for recovery 
by a passenger on a street car for money taken 
from him by robbery in the. presence of the 
conductor, the money taken amounting to $290. 

The court refers to the rule laid down in 6 
Cyc. 661, which speaks of a carrier’s duty as 
to personal effects retained in a passenger’s 
possession, being to exercise reasonable care 
to protect them from loss or injury, but saying 
this rule does not extend to large sums of 
money or other property of exceptional value 
retained by the passenger without the knowl- 
edge of the carrier. It declares this statement 
is to be qualified by making the carrier liable 
for a reasonable amount of personal effects, 
including a reasonable amount of money for 
traveling and other incidental expense, jewelry, 
watches, clothing and such other articles for 
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personal convenience, pleasure and comfort as 
are reasonably suitable to the passenger's sta- 
tion in life, the journey he is taking and pos- 
sible accidents, sickness and sojournings on 
the way, for which a reasonably prudent man 
would provide. 


There is no distinction as to street car pas- 
sengers from others, and the court in reversing 
the lower court, said it thinks that there are 
“sound reasons for denying in the case at bar 
appellant’s contention that a recovery in full 
for his loss of property may be predicated on 
the failure of appellee’s conductor to protect 
him from personal violence.” 


If the position taken by the court in its pre- 
liminary argumentation is correct, the judg- 
ment ought to have been affirmed because on 
a five cent fare to ride to one’s home or down- 
town, there ought not to be any question of ex- 
penses for a journey, and very little need for 
money for contingencies. The judgment sus- 
taining the demurrer ought to have been af- 
firmed, because of the maxim de minimis non 
curat lex. Had jewelry or an overcoat have 
been taken the question would be different, 
and besides these articles might be supposed 
to be in full view of the carrier. 





RECENT DECISIONS BY THE NEW YORK 


COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETH- 
ICS. 





QUESTION No. 81. 


Name—lawyer doing business of collections 
under assumed name—disapproved. 


Solicitation—lawyer’s employment of solicit- 
ors for procuring employment to make collec- 
tions, though without litigation—disapproved. 

Fees—recommending other lawyers and re- 
ceiving compensation for the recommendation 
by division of fees or otherwise—disapproved. 

Relation to Other Lawyers—recommending 
other lawyers and receiving compensation for 
the recommendation by division of fees or 
otherwise—disapproved. 


First—Is it unprofessional or censurable for 
an attorney to record with the County Clerk 
of New York County a certificate showing that 
he is doing business under an assumed name 
as a mercantile agency, with the’ object of 
doing a collection business, which business 
shall consist of employing solicitors to solicit 
claims for collection, without any intention to 
institute a law suit for the recovery of the 
claims; said collection business being con- 





ducted through collectors and through the 
mails? 

Second—Assuming that the answer to the 
question is in the negative, is it unprofessional 
or censurable or champertous for the attorney 
conducting said agency, to recommend to his 
clients, friends of his, attorneys, who would 
institute actions for the recovery of claims in 
the event said claims cannot be collected by 
him through his .mercantile agency: 

(a) If the attorney conducting the mercan- 
tile agency should be compensated for his rec- 
ommendations, whether by a division of the 
fees or be compensated in some other form 
and not out of the fees, it being clearly under- 
stood that the attorneys who institute actions 
are to be paid, not by the agency, but by 
the clients? 

(b) If there be no division of fees between 
them, nor any other compensation given for 
the recommendation of the actions to be insti- 
tuted? 

Third—Is it, in the opinion of your Com- 
mittee, champertous, for an attorney person- 
ally to engage solicitors to solicit for collec- 
tions, claims upon which suit -is to be insti- 
tuted by the attorney, where the solicitor is not 
paid a part of the fees received by the attor- 
ney, but is paid a weekly salary for general 
services rendered to the attorney, inclusive of 
services as a solicitor, and where said salary is 
paid to the solicitor, irrespective of whether 
he obtains any claims for the attorney upon 
which suit is to be instituted or not? 


ANSWER No. 81. 

In the opinion of the Committee, it is im- 
proper for a lawyer to engage in professional 
employment under an assumed name; the mak- 
ing of collections by a lawyer is professional 
employment; and the employment of solicitors 
by a lawyer to procure claims for collection, 
whether with or without litigation, is improper, 
regardless of the method of compensating the 
solicitors; if the objectionable features of solici- 
tation and anonymity be removed, it is not im- 
proper for a lawyer to undertake the making 
of collections, with or without litigation, or 
to conduct a mercantile agency or to recom- 
mend another lawyer for employment by his 
clients; but all division of compensation be- 
tween lawyers should be based upon the shar- 
ing of professional responsibility or service, 
and a division of fees merely because of the 
recommendation of another is not proper. (The 
Committee directs attention to its previous An- 
swers to Questions No. 42, 47 and 98, and to 
Canons 27 and 28 of the American Bar Asso- 
ciation.) 
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RIGHTS, OF LIFE TENANT AND RE- 
MAINDERMAN IN DIVIDENDS— 
THE ENGLISH RULE. 


In a recent editorial we referred to the 
English rule on this subject and then re- 
marked that, according to it, “the interests 
life tenants or remaindermen might have in 
a trust fund would not seem to depend so 
much on the intent of a trustor as upon 
the discretion of directors of a corpora- 
tion.” We then also discussed the three 
lines of opinion prevailing in the American 
courts on the matter. We now propose 
to examine more fully the English rule as 
developed in comparatively recent de- 
cisions by the courts of that country; and 
to give a brief resume of the principles on 
which accounting as between capital and 
income should—according to these decis- 
ions—be made, in respect of the earnings 
of invested funds. To begin with, no 
stereotyped definition of the terms capital 
and income can be given, for, as the rules 
set out below themselves sufficiently show 
they are variously intercepted, according 
to the nature of the business and the views 
of the persons interested. Thus, while a 
company may be prevented from dissipat- 
ing its capital to the injury of creditors, 
there is no restraint on the shareholders to 
observe strict accounting principles with re- 
gard to, say, a “wasting” asset. If the 
requisite majority of the shareholders de- 
clare the gross profits as dividend, a con- 
scientious objector who may wish part of 
them put to capital can only attain his 
wish by persuading the rest of the share- 
holders to adopt his policy. “There is noth- 
ing in the Companies Acts,” said Lord Jus- 
tice Lindley in Lee (1889) 41 CH. D. 1, “to 
show what is to go to capital account, or 
what is to go to révenue account. We 
know perfectly well that business men often 
differ in opinion about such things. Such 
matters are left to the shareholders. They 
may or may not have a sinking fund or a 
deterioration fund, and the articles of as- 
sociation may or may not contain regula- 
tions on these matters. It they do the reg- 





ulatioris must be observed; if they do not, 
the shareholders can do as they like, so 
long as they do not misapply .their capital 
and cheat their creditors.” 

This contractual force of a company’s 
regulations also materially helps to settle 
whether receipts from it are to be regarded 
as capital or income. When a company 
has power to apportion its profits by dis- 
tributing so much as income or dividend 
and adding so much to its capital, everyone 
becoming a member of the company “either 
originally or by purchase of shares” is 
bound by his contract to accept as income 
or dividend so much as the company de- 
clares to fall under that denomination. 
That guiding principle was laid down, and 
will be found explained at length, in Lord 
Hatherley’s judgment Jn Re Barton’s Trust 
(1868) 5 Eq. 244. Illustrations of the rule 
are frequent among the decided cases. 
Thus, even where a company declaring a 
bonus has power to add to its capital and 
pays a bonus out of accumulated profits, 
such a bonus is to be regarded as income 
even though the fund from which it has 
been paid may have been used as floating 
capital, if the fund has not been formally 
added to capital. On the other hand, 
where the company has not power to add 
to its capital, and a bonus is paid out of 
a fund formed out of undivided profits 
and applied to capital purposes the bonus 
is to be treated as capital. The distinc- 
tion between the two cases is to be found 
in the inference to be drawn as to the in- 
tention of the company. In the first case, 
the absence of any reference to the com- 
pany’s power of adding to capital raised 
a presumption that no addition to it was 
intended ; whereas, in the latter instance, 
the application to capital having in fact 
taken place, that was, in the absence of 
express powers, deemed equivalent to an 
indication of the company’s intention to 
thenceforth treat that portion of its ac- 
cumulated profits as capital. 

The results of the foregoing cases may 
be comprehended in the convenient gen- 
eral statement, that everything is divisible 
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as income till it is capitalized; but wher 
the company ceases to exist owing to 
liquidation supervening, the rule is not ap- 
plicable. In re Armitage (1893), 3 Ch. 
337, the company in question, which had not 
power to add to its capital, returned in 
liquidation the paid up capital and some- 
thing more, the surplus being attributable to 
an accumulation of profits not declared as 
dividends. ‘The surplus was held to be 
capital and to go to the remainderman, for 
though it had not been capitalized, neither 
had it been declared as dividend or bonus, 
or dealt with by the company in any way. 
And that decision was also based on this 
further ground, that as, in the event of the 
shares having been sold at a profit by the 
executors themselves, the tenant-for-life 
could not claim the profit, neither could he 
claim a profit made on realization through 
liquidation. 
DonaLp MAcKAy. 


Glasgow, Scotland. 








THE BULK SALES LAW. 


The sentiment prompting the enactment 
of that class of legislation known as Bulk 
Sales Laws was first generally responded 
to in 1903. If uniformity were desired. 
that object has not been attained, and ju- 
dicial interpretation is even less uniform. 
The situation is such that any attempt to 
classify the various decisions and compare 
the acts construed with the language of our 
own would extend this paper beyond the 
length permissible or proper on this occa- 
sion. Reference, therefore, will be had only 
to the comparatively few cases which would 
seem to be of value in construing the Kan- 
sas Act. 


Nor is it desired that specific reference 
to those respects in which the law fails to 
afford protection to creditors, or wherein 
our law is less stringent than those of other 
states, be taken as an implied criticism of 
the law or a suggestion that it be made 
more harsh or drastic, as I do not care to 
assume the role of advisor to the legislature 
or to argue for or against the wisdom or 
expediency of legislation of this character. 





The question as to the constitutional- 
ity of the law may be dismissed with the 
observation that, while over thirty states 
have adopted it, the courts of only four 
or five have found it to be offensive to 
either state or federal constitution. The 
Connecticut and Michigan Acts - have 
been approved by the Supreme Court of 
the United States.* 

Section One regulates the “sale or dis- 
posal” of a stock of merchandise. Section 
Three excepts sales by administrators, 
trustees in bankruptcy, public officers 
acting under judicial process, etc. What 
transfers, then, are within the statute? 
This question has given rise to no little 
discussion. 

A chattel mortgage, giving the mort- 
gagor the right to remain in possession, 
has several times been held to be not 
within the law. There seems to be no 
dissent from this.? 

The question as to whether a sale by a 
partner of his interest to his co-partner 
requires the observance of the Bulk Sales 
Law has arisen several times. The courts 
of Georgia and Indiana hold that in those 
transactions the requirements of the law 
need not be met.* It was held in Tennes- 
see, however, that the sale of an interest 
for the purpose of taking the vendee in 
as a paftner was within the statute,‘ and 
Georgia once held that a sale of a half 
interest followed in a few weeks by a 


sale of the remaining interest to the same 


person was a sale within the meaning of 
the law.® 

It has been held that a voluntary as- 
signment (not statutory) to a trustee for 
the benefit of creditors, and a sale by him 


(1) Lemieux v. Young, 29 Sup. Ct. Rep. 174; 
Kidd v. Musselman, 30 Sup. Ct. Rep. 606. } 

(2) Daniels v. Brewing Co., 150 Pac. (Wash.) 
609; Noble v. Gro. Co., 127 Pac. (Okla.) 14; Was- 
serman v. McDonnell, 76 N. E. (Mass.) 959: 
Hannah v. Richter, 112 N. E. (Mich.) 713. 

(3) Taylor v. Folds, 58 S. E. (Ga.) 683; Yan- 
cey v. Lamar, 78 S. BEB. (Ga.) 1078; Shoe Co. v. 
Olds, 96 N. E. (Ind.) 592. 

(4) Daly v. Sumpter, 155 S. W. (Tenn.) 167. 

(5) Chemical Co. v. Bouchelle, 78 S. E. (Ga.) 
51. ; 
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in bulk does not necessitate a compliance 
with the Act. A contrary conclusion 
was reached in Oklahoma,‘ and in Texas 
it was said that such a transfer which 
preferred certain creditors was within 
the statute.* 

It has been twice held that a transfer 
to a creditor in acquittance of a debt, if 
the value of the property did not exceed 
the obligation, is not such a sale as is at- 
tempted to be regulated, even though it 
might constitute a preference under the 
bankruptcy law,® but the contrary has 
been held in three states.’° 


The phrase “stock of merchandise” 
seems to require and has received but 
little construction. It seems clear, how- 
ever, that it does not include either raw 
material, or the finished product of a 
manufacturer who is accustomed to sell 
in large quantities, even to the extent of 
at times disposing of all stock on hand. 


The Act provides. that unless its re- 
quirements are met the sale shall be 
“void” as against the creditors of the 
seller. In this respect it differs from 
many of the measures adopted by other 
states. A variety of expressions have been 
made use of by different legislatures and 
assemblies. “Presumed 
“Presumed void,” and “Presumed fraud- 
ulent and void” seem to be the favorites. 
Such language has generally, but not 
always, been held to create merely a re- 
buttable presumption capable of being 
overcome by evidence of good faith in 
fact. It is said to prescribe a rule of evi- 


(6) Blanks v. Sargent, 141 Pac. (Wash.) 468; 
Stovall v. Shepherd, 73 S, E. (Ga.) 761. 

(7) Humphrey v. Coquillard, 132 Pac. (Okla.) 
899. 


(8) Terrell v. Young, 152 S. W. (Tex.) 671. 

(9) Sampson v. Brandon, 56 S. E. (Ga.) 488; 
Jaques v. Carstarphen, 62 S. E. (Ga.) 82; Gallus 
v. Elmer, 78 N. E. (Mass.) 772. 

(10) Peterson v. Doak, 86 Pac. (Wash.) 663; 
Baumeister v. Fink, 135 Ill. App. 511; Schu- 
macker v. Riddle, 52 Pa. Super. Ct. 6. 

(11) Stone Co. v. Lewis, 85 Atl. (Conn.) 534; 
Hart v. Brierly, 76 N. E. (Mass.) 286; Cooney v. 
Sweat, 66 S. E. (Ga.) 257; Lee v. Gillen, 134 N. W. 
(Neb.) 278. 


fraudulent,” 





dence only, and shifts the burden to him 
who claims the transaction to be bona 
fide. Such legislation so construed would 
seem to add very little to previously ex- 
isting law, as under the statute of Eliza- 
beth a sale in bulk was a badge of fraud. 

A large number of states, however, 
have declared such sales to be “void” or 
“fraudulent and void,” or “conclusively 
presumed to be fraudulent and void.” In 
one or two instances these expressions 
have been held insufficient to warrant 
the setting aside of a sale if it were in 
fact made in good faith, but it would seem 
that the weight of authority and the bet- 
ter reasoning maintain the view that evi- 
dence of good faith will not be admitted 
in support of such a transaction. The 
omission from our law of the word 
“fraudulent” may be significant in deter- 
mining the remedies available to the 
creditor. 


A variety of situations have called for 
discussion as to what is intended by 
“creditors.” It would appear that he 
need not be one who has sold goods con- 
stituting a part of the stock at the time 
of transfer, or at any time,’* or that he 
be a mercantile creditor.** An obligee 
in an appeal bond, though liability was 
not determined at the time of the sale, 
has been held to be a creditor and entitled 
to notice.** Creditors as against whom 
the sale is void must be the same cred- 
itors to whom notice must be given, and 
in determining who are within that classi- 
fication it has been held, that where a 
merchant operated a drug store as a 
separate institution, and across the street 
from his other mercantile establishment, 
its sale in bulk required notice to all of his 
creditors.4*> It was held in Washington that 
upon a sale of a stock owned by a partner- 
ship, the individual creditors of the mem- 


(12) Galbraith v. Bank, 130 Pac. (Okla.) 541. 

(13) Rabolsky v. Levenson, 108 N. E. (Mass.) 
1050; Eklund v. Hopkins, 78 Pac. (Wash.) 787; 
Bank v. Van Allsburg, 131 N. W. (Mich.) 101. 

(14) Hanna v. Hurley, 127 N. W. (Mich.) 710. 

(15) Young v. Lemieux, 65 Atl. (Conn.) 436. 
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bers of the firm need not be notified,’* but 
the contrary was held in Tennessee.’* 


The law requires the purchaser to receive 
and the seller to furnish a complete list of 
creditors, certified under oath to be cor- 
rect. It has been held that recitals in an 
affidavit that the stock is free from debt, or 
free and clear of encumbrance is not suffi- 
cient. If the seller in fact owes no debts, 
the affidavit should state that there are no 
creditors.2* The omission of the name 
of one creditor does not render the 
transaction vulnerable to attack by 
creditors who were notified,’® but the one 
omitted may invoke the benefit of the law 
whether the omission was due to mistake 
or actual fraud.*° It has been held that a 
contract of sale made in violation of the 
law cannot be enforced by either party,” 
and that a purchaser may rescind for the 
seller’s false statement that he owes no 
debts.** It is said in one case that the pur- 
chaser is not a warrantor of the correct- 
ness of the list furnished by the seller, and 
that if he notifies all the persons named 
therein is protected.” 


Seven days’ notice is required. It was 
held in Georgia that the time commenced to 
run when the letter was deposited in the 
post office for transmission, and was not 
postponed until its actual receipt by the 
creditor.** It was argued that a creditor 
might be absent from home, or a resident 
of a foreign country, or so remotely located 
that weeks would elapse before he could 
be reached, and that a consummation of the 
sale would thereby be unduly and unreason- 


(16) Whitehouse v. Nelson, 86 Pac. (Wash.) 
174. 
(17) 
1094. 
(18) Interstate Co. v. Windham, 131 N. W. 
(Mich.) 102; Joplin Supply Co. v. Smith, 167 
S. W. (Mo.) 649. 
(19) Ritter v. Wray, 45 Pa. Super Ct. 440. 
(20) Wiliams v. Crowdus, 167 S. W. (Tex.) 
187. 
(21) 
(22) 
(23) 
609. 
(24) 


Mahoney v. Sams, 159 S. W. (Tenn.) 


Cantrell v. Ring, 145 S. W. (Tenn.) 166. 
Field v. Conley, 104 S. W. (Ky.) 372. 
International v. Hull, 78 S. E. (Ga.) 


Shoe Co. v. Danieis, 71 S. E. (Ga.) 1. 











ably delayed. With just as good reason 
it might be urged, perhaps, that this rule 
would give a New York creditor very little 
time to act if it were a Kansas sale, and 
a Kansas City creditor would have an im- 
mense advantage in time over creditors 
more remotely situated. 

Perhaps the most perplexing question to 
be encountered in applying this law is what 
remedies, if any, are available.to the cred- 
itor. It is a matter of disappointment that 
so little enlightenment may be had from 
cases so far decided. It is believed that 
it was quite generally understood by those 
actively interested in procuring the passage 
of the bill, and very likely by some law- 
yers also, that the act itself afforded 
grounds for attachment upon its violation. 
At least one wholesale concern, evidently 
acting upon this assumption, attached a 
large stock of goods, and now finds itself 
the defendant in a substantial damage suit. 
The district court vacated the attachment 
upon the theory that the Bulk Sales Law 
did not afford grounds for attachment, and 
that there was no evidence that any of 
the usual grounds for attachment existed. 
This would seem to be the law. The act 
does not purport to create any lien on the 
goods upon the happening of any contin- 
gency, nor does it prescribe any procedure, 
or confer any new or additional rights. At 
most, it seems to relieve the creditor of the 
burden of proving the sale void, if the 
provisions of the law are not followed.* 
The New York courts say that fraad war- 
ranting an attachment must be actual and 
intentional, and not statutory or construc- 
tive fraud ; hence an attachment is not sup- 
ported alone by showing a violation of the 
Bulk Sales Law.”* 

As has been noted, such sales are not 
declared to be fraudulent. The word 
“Fraudulent” does not appear in the 
statute. Were sales in violation of the act 


(25) Kasper v. Merc. Ass’n, 151 Pac. (Wash.) 
800; Hardware Co. v. Morris, 146 S. W. (Tex.) 
874. 


(26) Millang v. Lambros, 153 N. ¥. S. 944. 
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declared to be fraudulent, or even pre- 
sumptively so, there would be some reason 
for the position that a failure to observe 
its requirements gives grounds for attach- 
ment. It is true attachments have been 
upheld in some states, but these cases seem 
to be under statutes denouncing such sales 
as fraudulent.27 Of course, the creditor 
may attach if the facts sustain any of the 
grounds for attachment enumerated in the 
Code, but this he might do regardless of 
the Bulk Sales Law. The law takes noth- 
ing from the Code, nor does it add any- 
thing to it. 

The creditor may levy an execution on 
the goods in the hands of the purchaser,”* 
but this necessitates the delay incident to 
reduting the claim to judgment during 
which the goods may be largely disposed 
of, or intermingled with other goods so 
that identification is next-to impossible. 


Garnishment proceedings have been most 
frequently resorted to, and have generally 
been sustained,”* though it seems to be the 
rule in Michigan that no attack can be made 
until after judgment.*° And it has been 
held that a purchaser is liable as garnishee 
though he had before service disposed of 
the goods, as in legal contemplation he still 
has the property or the proceeds.** 


In Michigan the statute provides that a 
purchaser who takes a stock in disregard 
of its terms is deemed to hold the property 
as trustee,** and he has been so treated in 
the absence of statute.** The goods may be 


(27) Joplin Supply Co. v. Smith, 167 S. W. 
(Mo.) 649; Olwell v. Gordon, 82 Pac. (Wash.) 
180. | > ed 

(28) Metz v. Sanderson, 143 N. W. (Neb.) 302; 
Parnham v. Potts, 56 S. E., (Ga.) 460. 

(29) Musselman v. Kidd, 115 N. W. (Mich.) 
409; Wheeler & Motter v, Moor@é, 141 Pac. (Mont.) 
665; Mercantile Co. v. Barker, 138 N. W. (Mich.) 
1133. 

(30) Bixler v. Fry, 112 N. W. (Mich.) 119. 

(31) Rubber Co. v. Kaufman, 153 N. W. (Neb.) 
585. , 


356. 

(33) Scheve v. Vanderkolk, 149 N. W. (Neb.) 
401; Rubber Co. v. Kaufman, 153, N. W. (Neb.) 
685; Jaques v. Carstarphen, 62 S. E. (Ga.) 82. 


j 
(32) Coffey v. McGahey, 148 N. W. (Mich.) 





reached by execution even in the hands of 
a second or third purchaser.** 

Some discussion has been indulged in 
as to whether the purchaser is liable per- 
sonally to creditors without their proceed- 
ing in any way to reach the property. He 
is held so liable in Washington,** and also 
in Tennessee if he intermingles the goods 
with other goods,** but this doctrine is 
stoutly denied in Texas, Oklahoma and 
Pennsylvania.** 

The law is utterly silent as to the conse- 
quences of a sale if the provisions of the 
law are complied with. The creditor 
is entitled to notice, but if he gets 
it, then what? The condemnation of 
the transaction by the law is nullified by 
following the statute, and giving the notice, 
no matter how fraudulent the sale may be 
in fact. It imposes no other conditions 
upon either of the parties. The purchaser 
is not obliged to retain the purchase money 
for any purpose, or for any length of time. 
He ‘is not obliged to burden himself with 
seeing what disposition is made of it. The 
creditor is left in precisely the same posi- 
tion as though there were no bulk sales 
law, except that he has received notice that 
a sale is about to take place. He is afforded 
no other protection whatever. The law 
merely flashes a danger signal which gives 
him an opportunity to employ such process 
as is available to him under the Code or 
general laws other than the act itself. The 
sale may be wholly fraudulent and fully as 
inimical to the rights of creditors as the 
most cleverly consummated “midnight” sale, 
but if notice is given, the creditor stands 
precisely in the same position as a creditor 
before the law was passed who might, ac- 
cidentally or otherwise, have acquired 
knowledge that a transfer was in con- 


(34) Scheve v. Vanderkolk, 149 N. W. (Neb.) 
1 


(35) Friedman v. Branner, 130 Pac. (Wash.) 
360. 

(36) Daly v. Sumpter, 155 S. W. (Tenn.) 167; 
Mahoney v. Sams, 159 S. W. (Tenn.) 1094. 

(37) Bewley v. Sims, 145 S. W. (Tex.) 1076; 
McIntosh v. Carriage Co., 146 S. W..(Tex.) 239; 
Rogers v. Goff, 148 Pac. (Okla.) 1029; Schumaker 
v. Lowler, 38 Pa. Super. Ct. 578. 
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templation. He must, as heretofore, prove 
the sale to be fraudulent. In the eyes of 
the Bulk Sales Law it is a perfectly legiti- 
mate transaction. It stretches forth no 
hand to assist the creditor or to conserve 
the proceeds of the sale. 

It would thus seem that the remarkable 
thing about this law is that it does not 
get anywhere. If the law is violated, the 
creditor is simply relieved of the burden 
of proving the sale to be void. If its man- 
dates are. obeyed, he gets a notice and may 
then apply his remedy if he has any. The 
following language from the Supreme 
Court of Texas sizes up the situation con- 
cisely : . 

“The law provides no special remedy 
for the collection of debts; that must be 
according to the general rules of pro- 
cedure, which apply to all alike. There 
is not a shadow of a preference in favor 
of the creditor, expressed or implied, in 
the terms of the act. -It is simply notice 
of the sale that the creditor gets; and the 
law leaves each creditor to pursue such 
lawful course as he may elect.” 

If thought desirable, the law. might be 
made more effective from the standpoint 
of the creditor, by making the failure to 
give the notice grounds for attachment of 
itself, irrespective of whether the sale is 
fraudulent in fact. If the notice is given, 
the protection which is entirely wanting 
at present could be supplied by a require- 
ment of the purchaser that he see that the 
purchase price is applied toward the pay- 
ment of the debts of the seller, or by a 
provision that if the seller should refuse 
on demand to secure the claims of creditors 
by placing the proceeds of the sale at their 
disposal, or otherwise, attachment would 
at once lie. No difficulty will be expe- 
rienced in finding legislative precedent for 
such measures. 

Perhaps the law is best as it is. It may 
not be wise to place a too formidable 
weapon in the hands of creditors; abuses 
might follow. The law as it is may work a 
restraining influence upon those disposed 


to make secret transfers of their property ! 





to defeat creditors, though it offers no 
effective legal remedy, but if it is intended 
by this law to put within the reach of 
creditors some remedy which will circum- 
vent the shifts of the designing and dis- 
honest debtor, the measure should be 
equipped with more “Teeth” than it now 
has. 


There is no pretense that the foregoing 
embraces all questions which may arise in 
the enforcement of this law, or that refer- 
ence has been had to the one hundred 
fifty or more cases already reported, but 
if any problem concerned with construc- 
tion which is of interest to the profession 
has been suggested, and a clue to its solu- 
tion advanced, this paper will have attain- 
ed its object. 

Cuartes L. Hunr. 

Concordia, Kan. 








VENDOR AND PURCHASER—SALE IN 
GROSS. 





TURNER et al. v. VANN et al. 





Supreme Court of North Carolina. March 8, 





87 S. E. 985. 





Upon a sale of land in gross, in the absence 
of representations as to acreage, a deficiency of 
170 acres in’ a tract supposed to contain 550 
acres will not entitle the purchaser to an abate- 
ment from the price. 





This is an action to recover damages- for 
shortage in acreage in a tract of land bought 
by the plaintiffs from the defendants. The 
plaintiffs allege in their complaint that they 
purchased the land relying on representations 
made by the defendants that the tract of land 
contained 550 acres, that these representa- 


tions were false, that in fact the tract of land . 


only contained 379 acres, and that the repre- 
sentations were fraudulently made. These 
allegations were denied by the defendants. On 
the trial the plaintiffs abandoned all allega- 
tions of fraud. 

Evidence was introduced on behalf of the 


plaintiffs tending to prove that the defendants 
represented that the tract of land contained 
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550 acres, when in fact there were only 379 
acres of the land. The defendants introduced 
evidence tending to prove that they made no 
representation as to the number of acres in the 
land, and that, on the contrary, they told the 
plaintiffs at the time of the purchase that they 
did not know how many acres were in the 
tract, but that it was supposed to contain 550 
acres. The jury found that the defendants 
did not represent the tract of land to contain 
550 acres. Judgment was entered in favor of 
the defendants, and the plaintiffs appealed. 


ALLEN, J. The learned counsel for the 
plaintiffs concedes in his carefully prepared 
brief that the judgment of the superior court 
cannot be reversed unless the following propo- 
sitions are established: 

“(1) That there is an actual shortage of 


169 1-16 acres, or thereabouts, in the land in, 


controversy, as averred in the complaint, and 
the said fact should have been found to exist as 
a matter of fact by the court below. 

“(2) That the sale was one by the acre and 
not in the gross. 


“(3) That. the plaintiffs, when they pur- 


-chased the said land, fully relied upon the 


representations made to them by the appellees, 
that the tract contained 550 acres. That wheth- 
er appellees knew at the time of the deficiency 
in acreage, as represented, made said repre- 
sentations, and appellants relied upon them 
and purchased the land for 550 acres, when in 
fact the tract contained only 379 15-16 acres. 


“(4) That assuming the shortage, the appel- 
lants were entitled to a judgment for the de- 
ficiency by the reason of representations made 
by appellees and relied on by appellants, or 
mutual mistake of fact.” ° 

The first of these propositions seems to be 
established by the undisputed evidence, but 
there is neither allegation nor proof to sus- 
tain the second. It is not alleged in the com- 
plaint that the sale of the tract of land was 
made by the acre, and on the contrary the 
whole burden of the complaint is that the de- 
fendant sold a tract of land falsely represent- 
ing that it contained 550 acres, when in fact 
there were only 379 acres. 


The third proposition is fully met by the 
verdict of the jury, rendered upon competent 
evidence, finding that the defendants made no 
representation as to the acreage of the land. 


The fourth proposition is based upon the 
idea that, although there were no representa- 
tions as to the acreage of the land and no 
fraud, the deficiency in acreage is so great 
that a court of equity will give relief to the 





plaintiffs by deducting a proportionate 
amount of the purchase price, or by compel- 
ling its return to the plaintiffs. Authorities 
are cited from other jurisdictions tending to 
support the position of the plaintiffs, but the 
doctrine is well established otherwise in this 
state. Smathers v. Gilmer, 126 N. C. 757, 36 
S. E. 153; Stern v. Benbow, 151 N. C. 462, 66 
S. E. 445; Bethell v. McKinney, 164 N. C. 71, 80 
S. E. 162. In Smathers v. Gilmer, supra, a 
recovery was denied for shortage in acreage, 
when there was no representation and no fraud, 
although the deficiency was 238 acres in a tract 
of land supposed to contain 500 acres, which is 
greater than in the case before us; and this 
was approved in Bethell v. McKinney, supra, 
the court saying in the latter case: 


“The other exception is to decreeing an 
abatement by reason of the alleged shortage in 
the acreage. As to that, the law in this state 
is well settled. In Smathers v. Gilmer, 126 
N. C. 757, 36 S. E. 158, the court held that 
where a definite tract of land was sold, or 
contracted to be sold, in the absence of fraud 
and false representation, a party purchases the 
tract agreed upon, and, in the absence of a 
guaranty as to quantity, is entitled to no abate- 
ment, if there is a shortage, nor is the vendor 
entitled to an addition to the price if there 
is an excess. In that case, as in this, the sale 
was of a solid body of land, and not by the 
acre. The description was: ‘Containing 500 
acres, more or less.’ It turned out on survey 
that there were only 262 acres; but the court 
allowed the purchaser no abatement, because: 
he could have protected himself by examinatiort 
or survey, or he could have required a covenant 
as to the number of acres—citing Walsh v. Hall, 
66 N. C. 233; Etheridge v. Vernoy, 70 N. C. 
713, and cases there cited. Smathers v. Gilmer, 
supra, has been cited with approval in Stern 
vy. Benbow, 151 N. C. 462, 66 S. E. 445. It 
would be otherwise if there was a covenant as 
to the acreage, or if the purchase was by the 
acre, and not for a definite tract of land, as 
to which sources of information were open to 


both parties.” 


We have examined all of the exceptions ap- 
pearing in the record, and find none that would 
justify disturbing the findings upon the first 
issue, which is determinative of the rights of 


the parties. 
No error. 


Note.—Sale in Gross Where No Representation 
is Made as to Quantity.—As intimated in the in- 
stant case, decision upon the question considered 
is conflicting. _Thus in Rust v. Carpenter, 158 
Ky. 672, 166 S. W. 180, it is stated that: “It is a 
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well-known rule in this jurisdiction that where, 
in the sale of a tract of land, there is a deficit 
of as much as ten per cent or more in thé quan- 
tity, the purchaser will be entitled to relief to 
the extent of the value of the deficit, * * * and 
this is so whether the sale be made in gross or 
by the acre. The words ‘more or less’ in a deed 
relieve only from the necessity for exactness and 
not from gross deficiency. This rule obtains, 
too, whether the relief asked on account of the 
deficiency be based upon a claim of fraud or 
mistake.” Several Kentucky cases are cited. 


In Phifer v. Steenburg, 66 Fla. 555, 561, 64 So. 
215, the rule is stated to be that: “There is no 
doubt that, as a general rule, in a sale of land 
in gross, that is where it is a specific lot, section 
or parcel of land sold as a whole without regard 
to specific quantity, the purchaser is not entitled, 
in the absence of fraud or gross mistake, to an 
abatement of the purchase price for a deficiency 
in the quantity of Jand from that which the 
parties estimated at the time of the sale, unless 
such a deduction is stipulated for, or the ven- 
dor has given a guaranty of the number of 
acres; and this rule applies even where the 
deficiency is a large one, unless it is so large as 
to raise an inference of fraud.” 

In Cummings v. Hamrick, W. Va., 82 S. E. 44, 
it is said: “The deed stated a given number of 
acres, more or less. It evidenced a sale in 
gross and not one by the acre. The sale was 
not expressly by the acre, nor is the purchase 
price an exact multiple of the number of acres. 
Yet defendant submits that she should have 
abatement for a small deficiency of acreage 
shown.” This claim was rejected. 

In Horn v. Phillips, Iowa, 149 N. W. 80, a 
tract stated to contain “twenty-five acres, more 
or less” turned out to be only 18 acres. It was 
said: “The insertion of the number of acres in 
the deed was adequate for their (purchasers’) 
protection as against so large a shortage in 
acreage as is here shown.” Additionally the 
court spoke of there being sufficient proof of 
fraud in the seller to sustain the claim of short- 
age. The case refers to a number of Iowa cases 
proceeding very much on the rule shown, supra, 
in Kentucky. 

The rule stated in Phifer v. Steenburg, supra, 
has been affirmed in a number of other cases. It 
is stated in 39 Cyc. p. 1590, as follows: “A pur- 
chaser is entitled to an abatement in such cases 
(sales in gross) where the deficiency is so great 
as to amount to a failure of consideration, or 
to justify an inference of fraud, or a mistake 
equivalent in its effect to fraud, or where 
the deficiency is greater than that which it can 
be presumed the parties contemplated, or the 
purchaser intended to assume the risk of, unless 


he has expressly agreed to take the risk of : 


deficiency.” See Comegys v. Davidson, 154 Pa. 


St. 534, 26 Atl. 618; Rich v. Scales, 116 Tenn. | 


7,91 S. W. 50. Employing the words “more or 


ess” does not change this rule. Harrell v. Hill, | 


19 Ark. 102, 68 Am. Dec. 202; Paine v. Upton, 


87 N. Y. 327, 41 Am. Rep. 371; Camp v. Norfleet, | 


83 Va. 380, 5 S. E. 274. 

So it seems there is much authority for hold- 
ing that though a sale be in gross, the rule as 
to no right to abatement, in the absence of false 
representations relied on by purchaser, has con- 
siderable qualification—for example, inference of 
fraud or failure of consideration. C. 


* 





ITEMS OF PROFESSIONAL 
INTEREST. 





NOTES OF INTEREST TO MEMBERS OF 
THE ILLINOIS BAR ASSOCIATION. 





The Illinois State Bar Association has just 
been incorporated under the laws of Illinois 
as a corporation, not for pecuniary profit. The 
headquarters of the Association are at Spring- 
field, Illinois, with branch offices at Chicago 
and Mattoon, Illinois. 

The officers and board of governors of the 
Association are as follows: 

President, Nathan William MacChesney, 
Stock Exchange Bldg., Chicago. 

First Vice-President, Albert D. Early, Rock- 
ford, Ill. 

Vice-Presidents, Roger Sherman, Home Insur- 
ance Bldg., Chicago; Walter M. Provine, Tay- 
lorville, Ill. 

Secretary and Treasurer, John F. Voigt, 72 
West Adams St., Chicago. 

Frederick A. Brown, Otis Bldg., Chicago; 
C. M. Clay Buntain, Kankakee, Ill.; Edgar B. 


Tolman, Stock Exchange Bldg., Chicago; 


George A. Wilson, Quincy, Ill.; Logan Hay, 


Springfield, Ill.; Lester D. Puterbaugh, Court- 


house, Peoria, Ill. 

The Judicial Section of the Association, 
which embraces every judge of all courts of rec- 
ord in Illinois, will meet June ist, 1916. 

The Illinois Society of the Institute of Crim- 
inal Law and Criminology will meet June Ist 
and 2nd, 1916, and hold a joint session with 
the Illinois State Bar Association Friday night. 

The general subject of discussion at the an- 
nual meeting will be “Changes in the Substan- 
tive Law. of Illingis.” 








BOOK REVIEWS. 


CORPUS JURIS, VOLUME FIVE. 





There was given of this notable work a some- 
what extended notice in 82 Cent. L. J. 37, and 
in due course there comes to our table Volume 
5, which commences with the subject Arbitra- 
tion and Award on page 1 and concludes with 
Asylums on page 1416. There is here suggested 
quite a far cry in achievement, though the al- 
phabet is not greatly invaded. 

Along with the treatment of subjects-are em- 
braced words and phrases beginning with Arbi- 
tration Clause and ending with Attache and 
Maxims, which being in the Latin language and 
those under the first letter of our alphabet, we 
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do not attempt to translate partially or wholly. 

We think it is of advantage to set forth the 
titles treated in this volume, viz.: Arbitration 
and Award, Architects, Army and Navy, Arrest, 
Arson, Assault and Battery, Assignments, As- 
signments for Benefit of Creditors, Assistance, 
Writ of, Associations, Assumpsit, Action of, and 
Asylums. All of these titles are fully treated 
in subheads, called by the work “Sub-Analyses,” 
and to the points shown in the text of the 
work exhaustive authority is cited, with ex- 
planatory note where needed. 

This work is one of the great endeavors of 
the age. If a practitioner needs local decision 
on a particular point, Corpus Juris tells him 
whether or not it exists, and, if it does not, it 
refers him to cases in other jurisdictions. 

The volume before us is in dark buckram 
binding, printed in clear text with full notes, 
and is published by the American Law Book 
Co., New York, 1916. 








BOOKS RECEIVED. 


The Law of Unincorporated Associations, and 
Similar Relations. By Sidney R. Wrightington, 


of the Boston Bar. Boston. Little, Brown & 
Company. 1916. Price, $5.00. Review will 
follow. 





Cases on the Law of Public Service. By 
Charles K. Burdick, Professor of the Law of 
Public Service in Cornell University, College 
of Law. Boston. Little, Brown & Company. 
1916. Price, $4.00. Review will follow. 


Digest of the Decisions of the Courts of Mis- 
souri, reported in Vols. 239-247 Mo. Sup. and 
parts of Vols. 238 and 248; Vols. 161-169 Mo. 
App. and parts of Vols. 160 and 170; Vols. 
142-156 Southwestern Reporter; to June, 1913. 
Volume 15A. Supplementing Missouri Digest 
Vols. 1 to 15. Edited by the Editorial Staff of 
the American Digest System. Price, $2.50. St. 
Paul, Minn. West Pub. Co. 1913. Review 
will follow. 








Digest of Decisions of the Courts of Mis- 
souri, reported in Vols. 250 (in part) 251-258 
Mo. Sup. and parts of unpublished volumes; 
Vols.:170 (in part)-174, 175-182 Mo. App. and 
parts of unpublished volumes; Vols. 157-169 
Southwestern Reporter; to November, 1914, 
supplementing Missouri Digest, Volumes 1 to 
15 and 15A. Edited by the Editorial Staff of 
the. American Digest System. Volume 15B. 
Price, $2.50. St. Paul, Minn. West Pub. Co. 
1915. Review will follow. 








HUMOR OF THE LAW. 





The juryman with the whiskers again as- 
sumed a judicial air and butted in. 

“And you say he hurled invectives at you?” 
he demanded. 

The plaintiff looked reluctant. 

“No, boss,” he replied. ”To tell the hones’ 
truth, it was on’y clam shells he threw at me, 
but what I’s kickin’ about is the drefful way 
he cussed me ever’ time I dodged ’em.” 





Uncle Mose aspired to the elective office of 
Justice of the Peace in the “black bottom” 
part of town. One bar there was to his prefer- 
ment: he could neither read nor write. His 
master advised him to go to the commissioner 
of elections and ask whether he was eligible. 
Mose went and returned. 

“What did he tell you, Mose?” inquired the 


master. 
“It’s all right, sah,” answered Mose: “dat 


gen-lemun suttinly was kind, yas, suh. He 
tole me Ah was illegible fo’ dat office.”—New 
York Evening Post. 





That squire over Jersey way who has been 
indicted after a long career with the tele- 
scope used against hapless motorists not so 
long ago wrote to Frank Howe, of Philadelphia, 
something after this fashion: 

“Dear Sir—Your car passed through my 
town last Sunday at the rate of 40 miles an 
hour. You are hereby fined $15. Please re- 
mit.” 

Mr. Howe replied, explaining that his car had 
been in the garage on the Lord’s Day mention- 
ed, and that he never had been through the 
town in his life. In answer he received this: 

“Dear Sir—Your explanation is satisfactory. 
Your fine is hereby reduced to $5. Remit at, 
once.”—New York Telegraph. 





There was once an old Garrabost crofter who, 
when giving evidence before the Crofter’s com- 
mission, admitted that while he was the owner 
of three cows, “the beasts were as thin as 
Pharaoh’s lean kine.” 

The chairman, thinking to corner old: Ken- 
neth, asked him to say how lean Pharaoh’s 
kine were. 

Even a_ seventeenth<century divine would 
have wanted a day or two to think this over. 
But Kenneth answered at once: 

“They were, sir, so lean that they could 
only be seen in a dream.”—London Tit-Bits. 
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1. Aeccount—Equity.—Wherever an account- 
ing is sought aione or as a preliminary step 
to further judiciai action, tne equity rule as 
to the bringing’ in of parties is controlling, 
and when several parties are interested in hav- 
ing an account taken, or in its result, one of 
then cannot institute a proceeding by him- 
self, without joining the others in some man- 
ner, to bind them by the decree—sando v. 
Roberts County, 8. D., 156 N. W. 64. 


2. Acknowledgment—Notary Public—A deed 
executed by the owner of land is good between 
him and tne grantee, and cannot pe set aside 
by the owner's heirs, though the grantee, as 
notary, took the acknowledgment, and wit- 
nessed the signature of the grantor who signed 
+ A mark.—Dawkins v. Petteys, Ark., 181 S. W. 

3.——Notary Public—That one is interested 
in a transaction does not disqualify him from 
acting as a notary therein.—Sousiey v. Citi- 
zens’ Bank of Nepton, Ky., 181 S. W. 960. 

4. Adjoining Landowners—Lateral Support. 
—tThe construction of a wire fence along a 
boundary line is not the placing of such a 
structure as to increase the downward and lat- 
tae mure = te ——y so as to remove plain- 

oO atera. su rt.—Ruk ° 
Zalaski, Conn., 96 Atl. o Sie ie 

5. Adeption—Inheritance—A child adopted 
by her grandfather cannot take in the ual 
capacity of a grandchild and an adopted child, 
but can take one share, although Burns’ Ann. 
eg if a. =, yo nate + children 

nherit as natural c ren.—Billin A 
ead, Ind., 111 N. E. 177. .* 

6. Adverse Possession—Ouster.—When Coten- 
ants of one claiming title under exclusive 
possession and doing acts of ownership fail to 
exert rights or meet obligations as to the land, 
presussenton of their ouster arises, raising an 
pn i Se Jug > of ~ o™ by adverse posses- 

.—Houston a) exas v. Davis 4 
Civ. App., 181 S W. 851. Hewes 
7. Possessio Pedis.—A mere squatter or 





trespasser, who entered upon lands then in the 
actual or constructive actual possession of the 
title holder, acquired no actual possession be- 





yond his inclosures.—Stearns Coal & Lumber 
Co. v. Boyatt, Ky., 181 S. W. 962. 

8. Appeal and Error—Moot Case.—The ques- 
tion whether the Anti-trust Act is violated 
by a combination of steamship companies to 
monopolize Trans-Atlantic transportation is 
moot in view of the existing European War, 
and hence will not be decided by the federal 
Supreme Court on appeal from a District Court. 
—United States v. Hamburg-Amerikanische 
Packet-Fahrt-Actien Gesellschaft, U. 8S. Sup. 
Ct., 36 Sup. Ct. 212. 

9. Assignments—Equity.—Though a contract 
for completion of a public improvement, which 
required the contractor to pay the debts of 
his predecessor, did not warrant a city in pay- 
ing claims, yet, on payment, the city became 
the owner by process of equitable assign- 
ment.—Paul v. City of Vancouver, Wash., 154 
Pac. 453. 

10. Lien.—The repairer of an automobile 
havin a lien upon it for his charges may 
transfer the lien and possession of the automo- 
bile.—Triple Action ring Co. of New York 
v. Goyena, N. Y. Sup. .. 156 N. Y. Sup. 1064. 

11. Attachment—Ground For.—The mere sale 
of property by an insolvent debtor, in the ab- 
sence of fraudulent purpose and in the usual 
course of business or for the purpose of pay- 
ing his debts, is not ground for attachment.— 
Arkansas Nat. Bank v. Stuckey, Ark., 181 S. 
W. 913. . 

12. Attorney and Client—Burden of Proof.— 
Where an attorney’s authority to compromise 
an action is in issue, the burden is on the party 
asserting the compromise to show authority or 
ratification —Hamberger v. White, Okla., 154 
Pac. 576. 

13. Bailment—Gratuitous Bailee.—Upon a 
gratuitous bailment for which no compensation 
was received, the bailee on loss of the property 
was liable only if he acted in bad faith, or the 
loss occurred through his gross negligence.— 
Adler v. Planters’ Hotel Co., Mo. App., 181 S. W. 
1062. 

14. Bankruptey—Pledges.—A pledgee of 
notes of a bankrupt may prove for their full 
amount, although the debt secured is less, where 
necessary to cover its claim.—In re Anger Bak- 
ing Co., U. S. C. C. A., 228 Fed. 181. 

15. Banks and Banking—Set-Off.—Where all 
of the stockholders and depositors of a bank 
which had assigned for creditors were before the 
court, stockholders whose answers showed them 
entitled to set-offs will be granted that privi- 
lege, though their answers were not made cross- 
petitions.—Barnes v. Scott, Ky., 181 S. W. 984. 

16. Bills and Notes—Holder in Good Faith.— 
That at the time the holder of notes acquired 
them interest thereon was past due and unpaid 
did not entitle the maker of the notes who 
claimed a good defense to enjoin the holder 
from suing, where the notes were acquired by 
the holder in good faith and for value before 
maturity.—Tuke v. Feagin, Tex. Civ. App., 181 
S. W. 805. 

17. Indorsement.—The purchaser of a uego- 
tiable note indorsed, “Payment guaranteed. 
Protest waived,” held an “indorsee’” within the 
rule protecting an innocent purchaser against 
defenses.—Mangold & Glandt Bank v. Utterback, 
Okla., 154 Pac. 533. 

18. Bridges—Public Bridge.—A county is not 
liable for injuries to live stock from a defective 
bridge under Civ. Code 1910, § 384, exempting 
counties from all but statutory actions, where 
declaration does not allege that the bridge was 
a public bridge erected after enactment of Civ. 
Code 1910, § 748.—Washington County v. May, 
Ga. App., 87 S. E. 766. , 

19, Brokers—Revocation——Where the attor- 
ney for the owners of land employed a broker 
to sell at a stated price per acre, the communi- 
cation by the broker of offers to buy at a less 
price did not revoke his contract of employ- 
ment.—Martin v. Crumb, N. Y., 111 N. E. 62. 

20.——Sub-Broker.—Where a Teal estate 
broker engages a sub-broker who effects the 
sale, such sub-broker must look to his immedi- 
ate principal, and not to the owner, for com- 
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pensation.—McCombs v. Moss, Ark., 181 S. W. 
907. 


21. Cancellation of Instruments—Parties.— 
Where a father, reserving life estate in himself, 
conveyed land to a daughter in consideration of 
her agreement to care for him during his de- 
clining years, he may maintain a suit to cancel 
the conveyance on account of the daughter’s 
breach, but his widow, to whom he devised the 
land, has no such right.—Berry v. Heiser, IIL, 
111 N. B. 99. 

22. Carriers of Goods—Hepburn Act.—The 
prohibition of Hepbyrn Act, § 2, does not pre- 
vent or relieve a carrier from paying the un- 
paid balance of the price of a map made for it 
because the statute made free transportation un- 
lawful.—New York Cent. & H. R. R. Co. V. 
Gray, U. S. Supp., 36 Sup. Ct. 176. 


23. Live Stock.—Where a shipper of live 
stock in interstate commerce contracted that he 
would sue for any injuries thereto within six 
months, and failed so to do, his action was 
barred; the restriction of his right to sue being 
reasonable.—Baldwin & Riggs v. Chicago, R. I. 
& P. Ry. Co., Iowa, 156 N. W. 17. 

24. Presumption.—The rule that, if goods 
are delivered to a carrier in good condition and 
arrive in a damaged condition, a prima facie 
case of liability is made out cannot be invoked 
until the shipper proves both delivery to the 
earrier in good condition and delivery by the 
carrier in a damaged condition.—Lewer v. Min- 
neapolis & St. L. R. Co., Minn., 156 N. W. 6. 

25. Carriers of Passengers—Duty of Passen- 
ger.—An intending passenger should inform 
himself whether the train on which he takes 
passage will, under the carrier’s regulations, 
stop at his destination.—Chicago, R. I. & P. Ry. 
Co. v. Sheets, Okla., 154 Pac. 550. 

26. Chattel Mortzages—Deficiency Judgment. 

—The lien of mortgage on crop was not lost 
when mortgagee sought judgment on its debt 
and obtained a foreclosure, resulting in a defi- 
ciency judgment, and the mortgagee might pro- 
ceed against one who had converted part of 
crop.—German-American State Bank v. Seattle 
Grain Co., Wash., 154 Pac. 443. 
27. Description.—A mortgage on “my crops 
of cotton,” ete., “now growing or to be grown 
on my farm in C. county, Ga., and all other lands 
cultivated by my wife,” etc., “the present year 
and successive years,” held not void for uncer- 
tainty of description.—Griges Fertilizer Co. v. 
Adams-Oliff Co., Ga., 87 S. E. 776. 

28. Commerce—Employes.—An employe of an 
interstate carrier while taking a road engine 
from one state to a repair shop in another was 
engaged in interstate commerce within the Fed- 
eral Employers’ Liability Act, though the train 
order directed that his engine be run “extra” 
between two points in the same state.—Chicago, 
R. I. & P. Ry. Co. v. Wright, U. S. Supp., 36 
Sup. Ct. 185. 

29.——-Employes.—An employe in a machine 
shop in which locomotives used both in inter- 
state and intrastate transportation are repaired 
is not employed in interstate commerce within 
the Federal Employers’ Liability Act, while 
merely changing the location of a countershaft 
connected with the machinery.—Shanks vy. Dela- 
dn L. & W. R. Co., U. S. Supp., 36 Sup. Ct. 

8. 

$0. License Tax.—A city ordinance impos- 
ing a license tax on telegraph companies for the 
privilege of doing business in the city, held not 
invalid, as imposing a burden on interstate com- 
merce.—Postal Telegraph Co. v. City of Port- 
land, U. S. D. C., 228 Fed. 254. 

31. Local Business.—A foreign corporation 
doing local business within the state may, with- 
in the commerce clause of the constitution, be 
required to file a copy of its charter conform- 
ably to Laws Tenn. 1895, c. 81, as a condition to 
its right to sue in the state courts.—Interstate 
Amusement Co, v. Albert, U. S. Supp., 36 Sup. 
Ct. 168. 

32. Police Power.—In the absence of exer- 
cise of the authority of Congress, it is within 























the police power of the state to protect passen- 
gers on interstate trains by requiring that all 
trains leave termini or junction points not more 
than 30 minutes behind their regular schedules, 
and on such schedules at all other stations.— 
Missouri, K. & T. Ry. Co. of Texas v. State, Tex., 
181 S. W. 721. 


33. Constitutional Law—Arbitrary Taxation. 
—A court cannot declare a tax invalid, as un- 
reasonable unless it can say that the tax is arbi- 
trary, or imposed for oppression, or through 
some ulterior motive.—Postal Telegraph Co. v. 
City of Portland, U. S. D. C., 228 Fed. 254. 

34. Drainage.—An island which cannot be 
benefited by a drainage improvement may not, 
consistent with due process of law, be included 
within a drainage district for the sole purpose 
of deriving a revenue for the benefit of other 
lands improved by drainage.—Myles Salt Co. v. 
Board of Com’rs of the Iberia & St. Mary Drain- 
age Dist., U. S. Supp., 36 Sup. Ct. 204. 

35. 14th Amendment.—Equal protection of 
the laws is not denied by an ordinance prohibit- 
ing the emission of dense smoke in portions of a 
city, where it applies to all coming within its 
terms, though certain businesses are not in- 
cluded.—Northwestern Laundry v. City of Des 
Moines, U. S. Supp., 36 Sup. Ct. 206. 

36. Workmen’s Compensation Act.—Adult 
employes cannot raise question of constitution- 
ality of Workmen’s Compensation Act on ground 
of unjust discrimination between emplovers and 
as depriving minor employes of property with- 
out due process.—Sayles v. Foley, R. L, 96 Atl. 
340. ° 

37. Contracis—Breach.—In an _ action for 
breach of contract.employing plaintiff to make 
up all skirts manufactured by defendants dur- 
ing a certain period at a certain price per skirt, 
admission of evidence as to the number of skirts 
plaintiff made a previous year under similar 
circumstances was proper as a basis for dam- 
ages.—Schlossberg v. Brody, N. Y., 111 N. E. 222. 

38. Estoppel.—Where a contractor agreed 
with a city to construct a building for it, the 
contract providing that no certificate for pavy- 
ment during the progress of the work should 
be construed as an acceptance thereof, the city 
was not estopped, by making payments to the 
contractor, to claim liquidated damages from 
him for delav and failure to complete the work. 
—Garey v. City of Pasco, Wash., 154 Pac. 433. 

39 —-—Excuse for Nonperformance.—Where a 
ranch owner. contracting for the installation of 
a pump at his well, agreed to put in a founda- 
tion, the installing company to furnish.the plans 
therefor, which it failed to do. exhibiting onlv 
a rough sketch, the owner’s failure to install 
the reauisite foundation was not an excuse for 
the installing companv’s failure to deliver the 
machinery at the gvell—United Iron Works v. 
Waener, Wash., 154 Pac. 460. 

40. Conviets — Contracts.—Where a_ prison 
contractor receives services of a convict under 
a void contract or commitment, or on a holding 
over after the expiration of the term, there is 
an implied promise on the part of the contractor 
to comnenscate the convict.—Anderson v. Salant, 
R. 1., 96 Atl. 4265. 

41. Corprorations—Temporary Receiver.—A 
receiver will be put in possession, pending an- 
peal from the order avnpointing him, of the assets 
of an insolvent holding company, under re- 
straint from disposing of them. which disre- 
carded orders of the court to produce books and 
attempted to keep possession of books and as- 
sets after the apnointment.—Bull v. Interna- 
tional Power Co., N. J.. 96 Atl. 364. 

42. Transfer of Stock.—Restrictions upon 
the transfer of corporate stock through by-laws 
enacted bv the corporation must be authorized 
hy legislative enactment or by charter.—Kretzer 
v. Cole Rros. Lightning Rod Co., Mo. App., 181 
Ss. W. 1066. 

43. Courts—Federal Question.—A ruling of 
the highest state court in an action under the 
Federal Emplovers’ Liability Act that no issue 
»s to assumption of risk was made, and that 
no question on that subject was presented on 
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appeal, does not present a federal question, re- 
viewable in tne Federal Supreme Court on writ 


of error.—sSoutnern Ky. Co. v. Lioyd, U. S. Supp. 
36 Sup. Ct. 210. 
44. Covenants—Building Restriction. — The 


practicai construction orf restrictive building 
covenant, by uniform and unquestioned acts or 
the parties continued tor a iong time, 1s en- 
titiea to great, if not controiling, weignt.—Por- 
ter Vv. Denny, N. Y. Supp., 156 N. Y. Supp. 1016. 

45. Eviction —Where a grantor purchases 
a@ paramount Uitie after eviction of tne gran- 
tee, ne Cannot compel the grantee to accept sucn 
alter-acquired titie in satisiacltion OL the cove- 
nant of warranty or in mitigation of damages 
tor the breacn thereor.—Jones v. Gallagner, 
Ukla., 154 Pac, 552. 

46. Damages—Liquidated.—A city, after re- 
scinding a contract to comstruct a bulding, 
could not recover iiquidated agamages provided 
therein for railure to complete tne contract 
Wilhin the time specified, so far as sucn dam- 
ages accrued after rescission.—Garey v. City of 
Pasco, Wash., 154 Pac. 433. 

47. Death—Unexplained Absence.—Evidence 
that the insured ierft his home eight years be- 
fore suit on mutual benefit insurance policy on 
his life, that he has not been heard of since 
that time, and that his whereabouts is unknown, 
raises the legai presumption that he is dead.— 
Page v. Modern Woodmen of America, Wis., 156 
N. W. 137. 

48. Dedication——Estoppel.—Where an owner 
contract@d witn an adjoining owner to give a 
strip of land tor use by the public as an alley, 
and thereafter recognized tne agreement by 
leaving the strip open, contributing to lls pav- 
ing, and by consenting to its use, he thereby 
deuicated such strip to the public for sucn use. 
—Jocnimsen v. Johnson, lowa, 156 N. W. 21. 

49. Deeds—Unrecorded Conveyance.—Where 
conveyances by which third persons acquired a 
debtor’s land were not recorded, such grantees 
had no greater rights than the debtor himself.— 





McClananan’s Adm’r v. Norfolk & W. Ry. Co., 
Va., 87 S. E. 731. 
50. Depositions—Letters Rogatory.—To ob- 


tain letters rogatory it must be shown that a 
commission is not adequate, preferably by the 
issuance of such commission and its’ return, 
showing the impossibility, after proper efforts, 
of obtaining the desired testimony thereunder. 
—Stengel v. Stengel, N. J., 96 Atl. 358. 

51. Descent and Distribution—Expectancy.— 
Where an heir released his expectancy in an 
estate in consideration of a conveyance to him 
of an immediate estate in other lafd, his agree- 
ment extinguished his right to take any estate, 
and did not operate as an assignment.—Mires v. 
Laubenheimer, I1ll., 111 N. E. @06. 

52. Diveree—Full Faith and Credit.—A decree 
allowing alimony to the wife from land situ- 
ated in Nebraska, held not objectionable as 
tailing to give full faith and credit to the judg- 
ment of,a sister state, though a prior judgment 
for alimony had been rendered by an Arkansas 
court having no jurisdiction of such land and 
not attempting to adjudicate relative thereto.— 
Bodie v. Bates, Neb., 156 N. W. 8. 

53. _ Drains—Injunction.—The construction of 
a drain which would overflow private property 
will be enjoined, where there is no provision 
for compensation to the owner, and the drainage 
district has no funds to make compensation.— 
Matagorda County Drainage Dist. No. 5 v. Bor- 
den, Tex. Civ. App., 181 S. W. 780. 

54. Elections—Statutory Construction. — A 
Statute conferring upon women the right to 
vote at elections on the question of increasing 
the tax levy ought not to be given a narrow or 
strict construction so as to defeat their right 
to vote, but must receive a liberal construction 
to effectuate the purpose of the Legislature.— 
Younker v. Susong, Iowa, 156 N. W. 24. 

55. Emi t D i Municipal Corporation. 
—Before a city can be held liable for damages 
for making fills to bring the sidewalk portion 
of a street to an established grade, it must be 








shown that the city by ordinance authorized it. 
—kKetchum vy. City of Monett, Mo. App., 181 S. 
W. 1064. 

56. Equity—Maxims.—Defrauded buyers of a 
farm owned by husband and wife and sold by 
the husband under authority from the wife could 
recover in equity from the wife the 
proceeds of the husband’s independent fraud 
turned over te her by the husband after she had 
notice of the fraud, since the maxim equity fol- 
lows the law will not be applied to ailow per- 
petration of a fraud.—Rowley v. Shepardson, 
Vt., 96 Atl. 374. 

57. Estoppei—tInnocent 
Warehouseman delivered cash 
to empioye of tenant after 
storage ticket to ianaowner only, the doctrine 
Inat, where one or two Innocent parties must 
suffer, he whose act made possible the injury 
shouid not recover, does not excuse nim; his 
negligent act in delivering the ticket being tne 
soie cause of injury.—Jonnson v. Geo. C. Uuag- 
ley Eievator Co., 8. D., 156 N. W. 76. 

58. Parties to Actions.—A party who has 
successfully contended in one litigation that the 
court has no jurisdiction of Specinc property 
cannot thereafter in another suit with tne same 
party contend that the court had jurisdiction 
of that property and thereby defeat an adjudi- 
cation thereot.—Bodie v. Bates, Neb., 1b6 N. W. 
8. 

59.——Principal and Agent.—Where the own- 
er of a cnattei has given the _ seller express 
power to sell and he selis clothed with tne in- 
uicia of oWnership, tne buyer takes titie.—A. 
L. Jepson Mtg. Co. v. Shank, Okia., 154 Pac. 
516. f 

60. Silence.—Grantors of right of way, 
notined that successors in title or the grantee 
wouid bulid an apartment house requiring tne 
use of the way, could not remain silent auring 
the building, and later cbstruct the way, under 
the ciaim tnat it was in gross, and not appurte- 
nant.—Goldstein v. Raskin, iil, 111 N. mo. yl. 

61. Exchange of Property—Representations. 
—Where representations of a venaor of corpo- 
rate stock in exchange for land were made in 
good faith and upon information which he nad 
no reason to douot, and the purchaser, without 
relying thereon, acted upon inquiry and tne re- 
suiting information, the vendor was not liable 
for traud.—Jarvis v. lreland, Wasnh., 154 Pac. 
455. 

62. Rescission.—Where plaintiff, who ex- 
changed a horse for a Jack, sued to rescind be- 
cause of breach of warranty of the jack, tne 
judgment for plaintiff for the tull value or tne 
norse should nave provided for the return or 
the jack on satisfaction of the money judgment, 
—Coats v. Hord, Cal. App., 154 Pac. 491. 

63. Executors and Administrators—Trusts.— 
Where a will authorized the creation of a trust 
and sale of the estate, the act of the executors 
in creating a corporation and taking its stock 
in payment for the estate was beyond their ex- 
press powers and invalid, unless consented to 
by all the interested parties.—Schoellkopf Hold- 
ing Co. v. Kavinoky, N. Y., 111 N. E. 6u. 

64. Fraud—Reliance on Representation.—A 
false representation in an agreement for the 
sale of a process that it is secret and unpatent- 
ed, if fraudulently made, and the other party 
incurs expense in reliance thereon, affords basis 
tor an action for damages.—W. S. Kockwell: Co. 
v. Naumburg, U. S. C. C. A., 228 Fed. 189. 

65. Fraudulent Conveyances—Chattel Mort- 
gage.—Where a chattel mortgage was made in 
good faith for cash actually loaned, a second 
mortgage as a substitute for the first, necessi- 
tated by reason of the mortgagor’s removal to 
another county, is valid.—Sadler v. Banaff, N. 
J Ch., 96 Atl. 361. 

66.—Husband and Wife.—Where a husband, 
not indebted at the time, and not to defeat the 
claim against him of parties whom he had de- 
frauded in the sale of a farm, conveyed his 
property to his wife to enable her to hold it 
against his heirs in case of his death, the wife 
did not hold the property in fraud of the de- 
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frauded parties—Rowley v. Shepardson, Vt., 
96 Atl. 374 , 

67. Setting Aside—In a suit by the sur- 
viving children of a decedent to cancel his 
deeds to his daughter, not delivered until a 
long time after execution, when there was no 
fraudulent intent and no creditors to suffer 
thereby, it could not be set aside because of 
the grantor’s fraudulent intent when execut- 
ing the deed.—Deniston v. Phillips, Ark., 181 S. 
W. 911. 

68. Homestead—Life Estate.—Where the tes- 
tator had only a life estate in land which he 
and his wife occupied as a homestead, the 
homestead exemption ceased at his death.— 
Berry v. Heiser, Ill, 111 N. E. 99. 


69. Homicide—Verdict.—The jury have the 
absolute right to qualify their verdict in a hom- 
icide case by adding “without capital punish- 
ment,” without disregarding their oaths, though 
there be no extenuating circumstances.—State 
v. Bacon, La., 70 So. 572. 

70. Innkeepers—Lien.— Where a husband 
took his wife to a hotel and contracted for 
lodging there, his goods and. not his_ wife’s 
were subject to the lien created by Rev. St. 
1909, § 8247, providing that hotel keepers shall 
have a lien on the baggage and other valuables 
of their guests brought into the hotel by the 
guests for proper charges due from the guests. 
—Mercer v. Lowery, Mo. App., 181 S. W. 1050. 


71. Insurance—Broker.—Under Code Pub. 
Civ, Laws? art. 23, § 218, defining an “insurance 
broker,” a clerk for a firm of licensed brokers 
who delivered a policy effected by them and 
collected the premium due, which he handed 
over to the firm, did not act as a broker, and so 
committed no offense in so acting without a li- 
cense.—State v. Geddes, Md., 96 Atl. 353. 

ang 


72 Divisible Contract.—A contract of in- 
surance upon a house in 4 certain amount, and 
upon household furniture in another amount, 
is divisible, so that the procurement of addi- 
tional insurance upon the personal property did 
not affect the validity of the insurance upon the 
house.—Aetna Ins, Co. v, Dancer, Tex. Civ. App., 
181 S. W. 772. 

73. Doing Business.—A corporation, which 
proposed by contract to care for plate glass for 
a fixed term for a certain consideration, and to 
repld@ee the glass, if broken within the period 
of the contract, was attempting to do an in- 
surance business.—People v. Standard Plate 
Glass & Salvage Co., N. Y. Sup., 156 N. Y. Sup. 
1012. 


74.-——_Estoppel.—An insurance company held 
bound by knowledge of its local agent that be- 
fore issuance of the policy there had been a 
change of ownership of the automobile insured 
against fire, and estopped to set up such change 
of ownership as a defense, though the policy 
limited the right of waiver by an agent.—Com. 
Union Assur. Co., Limited, of London vy. Lyon 
& Kelly, Ga. App., 87 S. E. 761. 

75. Extended Insurance.—Evidence held to 
show such indebtedness of insured to company 
on account of past premiums as to preclude 
extension of insurance; there being nothing to 
apply thereon.—Pope v. New York Life Ins. Co., 
Mo. App., 181 S. W. 1047. 


76. Suspension.—Where grand lodge offi- 
cers of a mutual benefit insurance association 
having a by-law that engagement in the retail 
liquor business should automatically suspend 
a member retained. assessments paid by a mem- 
ber so engaged, the order was estopped to deny 
its liability to the beneficiaries named in the 
certificate—Peterson v. Grand Lodge, A. O. U. 
W. of South Dakota, S. D., 156 N. W. 70. 

77. Interpleader—Equity.—Under chancery or 
equity rules, any party who claimed a concur- 
rent interest, whether joint or of whatsoever na- 
ture, in the subject-matter of the action was 
entitled to be inpleaded as a party plaintiff, or 
to be brought in by the court, whether the. par- 
ties to the suit desired it or not, so that all 
claims to the same subject-matter might be de- 




















termined in the single action.—Sando v. Roberts 
County, S: D., 156 N. W. 64. 

78 Judgment—Pleadings.—A judgment is not 
necessarily erroneous for exceeding the plain- 
tiff’s pleadings, where the matter upon which 
it is rendered is pleaded by the defendant, and 
the plaintiff's prayer for relief is sufficiently 
broad to cover that awarded.—Rutkoski v. Za- 
laski, Conn., 96 Atl. 365. 

79. Jury—Record.—Where the minutes of the 
trial court recited that 12 jurors were sworn, 
but named only 11, and a second order named 
12, but did not recite that they were sworn, the 
record sufficiently showed that 12 jurors were 
chosen and sworn; the errors being palpably 
clerical—McFarland vy. State, Miss., 70 So. 563. 

80. Landlord and Tenant—Crops.—In the ab- 
sence of proof of a sale, guano furnished by a 
landlord to a tenant under a “standard” rental 
contract, to be used in cultivating a crop to be 
planted on the leased premises, is not subject 
to outstanding judgments against the tenant, 
where the judgment creditor did not extend 
credjt on faith of the tenant’s possession of the 
guano.—Rives v. Holmes, Ga. App., 87 S. E. 764. 

81. Eviction—Where the assignee of a 
lease secured possession and moved bulky prop- 
erty into the building and,retained the key, he 
could not sue for constructive eviction; there 
being no constructive eviction without a com- 
plete abandonment of possession.—Bowder Vv. 
Gillis, Minn., 156 N. W. 2. 

82. Rent Reserved.—Where farm land 
leased for five years under a contract provid- 
ing that a sale should make the lease immedi- 
ately void was sold during the last year, held 
that, while the sale avoided the lease contract, 
the tenant was entitled ttpon payment of the 
rent reserved to hold for that year.—Phelps v. 
Johnson, Tex. Civ. App., 181 S. W. 862. 

83. Libel and Slander—Privileged Communi- 
cation.—Petition by citizens to revoke mer- 
chant’s license is privileged only in absence of 
malice on petitioners’ part.—McKee v. Hughes, 
Tenn., 181 S. W. 930. 

84. Mandamus—Pleading.—The only defense 
to a petition for mandamus is an answer, and 
where a demurrer is interposed it will be deem- 
ed an answer and to admit that the allegations 
of the petition are true.—Thompson vy. State, 
Okla., 154 Pac. 508. 

85. Master and Servant—Dependents.—Under 
New Jersey Workmen’s Compensation Act of 
April 4, 1911, the administrator of a workman 
whose dependents are non-resident aliens can- 
not maintain an action for his death, either un- 
der such act or under the Death Act of 1848.— 
De Biasi v. Normandy Water Co., U. S. D. C., 228 
Fed. 234. 

86. Proximate Cause.—The* use by a rail- 
way engineer of a water gauge without a guard 
glass instead of the gauge cocks was not the 
proximate cause of an injury from the bursting 
of the water tube, where the gauge cocks them- 
selves are not safe because of their liability to 
clog.—Seaboard Air Line Ry. v. Horton, U. S. 
Supp., 36 Sup. Ct. 180. 

87. Safe Appliance.—That the employer 
has purchased from a reputable dealer the ma- 
chinery causing injury to an employe will not 
relieve him from liability, where he has not 
given the machinery reasonable tests.—Missouri, 
oO. & G. Ry. Co. v. Davis, Okla., 154 Pac. 503. 

88. Workmen’s Compensation Act.—Knit- 
ting room foreman, injured when his hand 
touched a revolving fan in the hot-air pipe 
into which he was attempting to place a bottle 
to heat it for his lunch, was not entitled to 
compensation under the Workmen’s Compensa- 
tion Act as for an injury arising in the course 
of employment, though the master permitted 
employes to heat their bottles at the mouth of 
such pipe in an adjoining roof.—Mann v. Glas- 
tonbury Knitting Co., Conn., 96 Atl. 368. 

89. Mines and Minerals—Damages.—Where 
an oil well was sunk in barren and desert land, 
valueless except for its oil contents, and such 
land contained no oil the only damage suffered 
by the lessor through the lessee’s breach of 
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agreement not to remove casing from a well 
upon abandonment was the value of the casing 
when removed.—Johnson v. Hinkel, Cal. App., 
154 Pac. 487. 


90. Mortgages—Equity.—Transaction where- 
by mortgagors executed a deed of their lands, 
worth $1,000 to $1,250, to the mortgagee, who 
had refused to renew, for his agreement in 
writing that they might annul such deed by 
the payment of $1,000 before a fixed date, the 
mortgagee and his heirs taking and remaining 
in undisturbed possession of the land thereafter 
for seven years, held not to constitute a mort- 
gage in equity.—Charles v. Thacker, Ky., 181 
Ss. W. 611. 


91. Municipal Corporations—City Attorney.— 
A city attorney must be a licensed attorney, 
though the statute does not so provide nor pre- 
scribe his duties.—Baxter v. City of Venice, IIL, 
111 N. E. 111. 


92._—-Ordinance.—-Since the power of a city 
council to regulate buildings is impliedly to be 
exercised by a majority vote, an ordinance re- 
quiring a two-thirds vote for the issuance of a 
building permit upon which the building inspec- 
tor reported adversely is void as to that re- 
quirement.—State v. Gitchell, Vt., 96 Atl. 383. 


93. Sidewalk.—A resolution for the laying 
of concrete walks at a fixed grade must in the ab- 
sence of evidence, be presumed not to have been 
passed with the formality which is to be ob- 
served for the passage of an _  ordinance.— 
Ketchum v. City of Monett, Mo. App., 181 S. W. 
1064. 


94. Navigable Waters—Boundary. — Where 
land conveyed by the acre was bounded by an 
object on the west bank of a river, which was 
made the east boundary of the land, a subse- 
quent change in the river bank did not entitle 
the grantee to any land which *might be added, 
for the original bank marked the boundary of 
the grant.—Powell v. City of Rochester, N. Y. 
Supp., 157 N. Y. Supp. 109. 


95. Negligenee—Child.—In passing on child's 
contributory negligence, held that its greater 
experience or familiarity with or knowledge of 
instrumentalities and dangers or greater capac- 
ity and intelligence than ordinary child of its 
age may be considered—Thomas v. Oregon 
Short Line R. Co., Utah, 154 Pac. 777. 


96.——Child.—__ Damages are recoverable from 
the owner of land for the death or injury of a 
child of tender years, even though technically 
a trespasser, who has been attracted to the 
place of the accident thereon by dangerous 
agency in the nature of an attractive nuisance. 
—Barnhart v. Chicago, M. & St. P. Ry. Co., 
Wash., 154 Pac. 441. 


97. Warning.—A servant of a terminal as- 
sociation, injured by defendants’ automobile 
truck while repairing the floor of a subway in 
the station through which the automobile 
passed, will not be denied recovery under the 
rule that a railroad company assumes-no obli- 
gation to warn section hands engaged on the 
tracks of approaching trains or otherwise look 
out for their safety.—Papic v. Freund, Mo. App., 
181 S. W. 1161 


98. Willful Injury.—A “willful injury” is 
a positive act, while an “injury from negli- 
gence” is a negative act resulting from ab- 
sence of such care as it was defendagt’s duty 
to use.—Thayer v. Denver & R. G. R. Co., N. M., 
154 Pac. 691. 


99. Parent and Child—Abandonment.—The 
mere breaking up of a home by common con- 
sent of the wife, and the husband, whereby the 
wife tock possession of all the home property, 
is insufficient to show abandonment of his child 
by the father.—State v. Neuroth, Mo. App., 181 
S. W. 1061. 











100. Perpetuities—Trust.—Where a declara- 
tion of trust authorized the trustee to hold pos- 
session of the property for an indeterminate 
period, which might last for the whole of his 





life, held that the provision was bad as a per- 
petuity, as it might suspend alienation longer 
than two lives.—Allen v. Litchard, N. Y. Supp., 
157 N. Y. Supp. 19. 


101. Principal and Agent—Secret Instruc- 
tions.—Though defendant instructed his agent, 
who had the negotiations with plaintiff, that a 
check for part of the amount claimed was to be 
given in full payment, such instructions are not 
binding on plaintiff, and it may rely on the 
agent’s statement that the check should be ac- 
cepted in partial payment.—Title Guaranty 
Trust Co. v. Krez, Mo. App., 181 S. W. 1068. 


102. Undisclosed Principal—When a con- 
tract is made by an agent in his own name, for 
an undisclosed principal, the other party may 
maintain a suit thereon against the principal 
when discovered, unless it is clearly manifest 
ethat an exclusive credit was given to the agent, 
and both parties intended that no resort should 
be had against the principal.—Anchor Ware- 
house Co. v. Mead, Mo. App., 181 S. W. 1057. 


103. Process—Void Service—Where a _ resi- 
dent of another state was served with summons 
while in the state only to attend court as a wit- 
ness, such service is void.—State v. District 
Court of Second Judicial Dist. in and for Silver 
Bow County, Mont., 154 Pac. 200. 


104. Railroads—Last Clear Chance.—Where 
the engineer and fireman did everything possible 
to stop the train after discovering the pres- 
ence of the infant on the tracks, no recovery 
could be had against the railroad company on 
the last clear chance doctrine.—McKnight’s 
Adm’r v. Louisville & N. R. Co., Ky., 181 S. W. 
947. 

105. Reeords—Registration of Title-—Defend- 
ants, interested only in lot described in amend- 
ed application to register title, could not raise 
the question whether all the lots described in 
the original application were contiguous, or 
whether applicant had substantially the same 
chain of title to all of them.—Schiessle v. Glos, 
Til., 111 N.. EB. 137. 


106. Vendor and Purchaser—Notice of Inter- 
est.—Where plaintiff who asserted an equitable 
interest in land, contended that he told defend- 
ant of his interest and warned him he was buy- 
ing a lawsuit, such information is notice of 
gga interest.—Bell v. Bell, S. C., 87 S. E. 
540. 7 








107. Rescission.—A purchaser of lots, after 
making payments of installments for several 
years without complaint, may not, without 
notice, rescind, and maintain an action, espe- 
cially in equity, because improvement of streets 
and sidewalks, agreed to be done by the vendor, 
is progressing too slowly.—Brede v. Rosedale 
Terrace Co., N. Y., 110 N. E. 430. 

108. Warehouses — Breach of Contract.— 
Where a warehouse company breaches its agree- 
ment to insure at full value cottdn stored with 
it, and the cotton is destroyed by fire, the com- 
pany is liable to the owner for the full value 
thereof, less legitimate charges.—Farmers’ Gin- 
nery & Mfg. Co. v. Thrasher, Ga., 87 S. E. 804. 

109. Waters and Water Courses—Injunction. 
—That waste water from defendant’s land 
flowed without interruption across the land of 
a third person to reach plaintiff’s land, did not 
deprive plaintiff of his right to enjoin de- 
fendant from flowing such waste water upon 
his lands.—Ramelli v. Sorgi, Neb., 154 Pac. 73. 

110. Trrigation.—Where an irrigation com- 
pany for a whole irrigating season unwarrant- 
ably refused to deliver water to one who held 
stock in the company and was entitled to man- 
date to compel delivery, it was liable in dam- 
ages for the failure:—Beatty v. Clark Colony 
Water Co., Cal. App., 153 Pac. 991 (1st Case). 

111. Riparian Rights.—A riparian owner on 
the old bed of a stream held entitled, where 
he had not been guilty of laches, to a manda- 
tory injunction requiring that a stream diverted 
by defendant be restored to its proper course.— 
Aubol s Grand Forks Lumber Co., Minn., 154 
N. W. 8 





























